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notice and at times that do not interfare with
StorageTek's business"?

A That's standard -~ was standard StorageTek
policy, was that we want to make sure that we have got
notice so that, you know, we can have the peoplée ready
to do the audit, the proper pecple there in order te do
that.

And also, we didn't want a supplier coming in
and asking every other week to do an audit.
So that's why we did that.
o] Ckay.

A And that's standard terms that we used.

Q Not being able tc regquest more than one audit
in a 12=-month period, was that for the same reason?

A Standard terms that we used, yeah.

Q Okay.

documant.

A Exhibit C?
Q Yas, please.
And you see where it says --
You see places where StorageTak made the
changes, thea underlined portion?
I a I do, ves.

Q And would you state which portions were added

SARNOFF COURT REPORTERS AND LEGAL TECHNOLOGIES
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in by SteorageTek, please?

A A1l the ones that were underlined.

o I mean, would you state them, plaase?

A Okay. Just the underlined pieces you want me
to state?

o Yes.

A Okay. I added "StoragaTek"; I added "5895 per
license"; I added "§5,995"; I added "1,000"; I added "30

daye," with "30" in parentheticals, "after receipt of an
invoice referencing a valid purchase order number; I

added, "Netbula agress that future SDE license purchases

will be at a mutually agreed-to price"; I added

"StorageTak"; I added "at the cumulative license
purchase prices as provided listed below. Pricing is
based on cumulative purchasas, not single-purchase
events. Additional licenses purshased are subject to
the terms and conditions of this agreement"; and then I

added the wvolume discount matrix below that.

Q And this agreement was signed in 2000 by the
parties?
A Yes, it was in 2000.

MS. BRILLET: Exhibit 9.
(Plaintiff's Exhibit No. 9

marked for identification.)
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|

BY M3. BRILLET:
Q You have been handed Exhibit 9. |
A I have.
Q Do you recognize this document? I'll give you
a moment to review it. l
A Thank you.
I do.

Q Did StorageTek agree to all of the tarms and
conditions in this agreement?

A StorageTek signed this agraement, ves.

Q Did StorageTek agree that the Netbula ONC RPC
and the PowerRFC software are protected by copyright?

MR. FULGRAM: Objection. If you're reading
ona particular sentencs of tha document and asking the
witness to opine as to whether or not there is an
agreenment in effect as to that particular sentence,
that’'s calling for a legal conclusion.

M3. BRILLET: Okay. Well, I asked the witness
if StorageTek agreed to the terms and conditionsa of this
agrecment, and part of this agreement states that the
software is protectad by copyright laws and

international copyright treaties.

MR. PULGRAM: That's cne of the things that it
says.

MS. BRILLET: Right. I said "one of."
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BY MS. BRILLET:

Q

Did BStorageTek keep track of the usage of the

Natbula RPC?

A

o » 0O

Yes.
Would you leoock at page 3, plaasa.
Okay .

I'm sorry, it's page 2 in here. It's the

third page in your set.

0 b oo

Q

"Payment"?

A

Okay. Page 2 of the document. Got ya.

It saysa, "General Terms."
"General Terms," yes.

Ckay.

Under Number 1, "Payment" --
Yes.

-=- would you please read what's underx

I will.

"You agres to pay Netbula the
amount sat forth in Exhibit C in
full payment for the rights and
licenses granted herain 30 days
after receipt of an inveica
raferencing a valid purchase ordexr
number, "

Thank you.

SARNOFF COURT REPORTERS AND LEGAL TECHNOLOGIES
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MS. BRILLET: Exhibit 10.
{Plaintiff's Exhibit No. 10

marked for identification.)

BY MS. BRILLET:

Q

You are being handed a document faxed to

Natbula on March 3Sed, 2000 --

A

0 P O ¥ O ¥ OO

order?

A

Q

corner.

A
tha --

oo B

Qkay .

~- marked as Exhibit 10.

Qkay.

Would youn take a moment to read that, please?
Ckay.

Do you raecogniza this document?

I do.

Ckay .

Is this a true copy of the SterageTek purchase

It is.

If you look on page 2 on the top upper right

Page 2 of the purchase order or page 2 of

Page 2 of the set of documents.
Okay.
So it would be page 1 of 2.

Okay. Got ya.

SARNOFF COURT REPORTERS AND LEGAL TECHNOLOGIES
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Whore it says: "Resale Parmit."”
Yos .

Ckay.

What is that number?

It's 10-13932.

Okay.

And bealow that, do you see where it says:

"Buyer/Phone'?

A

Q
a
Q

A

Q

Uh-huh, I do.

And it says: "Mike Melnick/(303)673-2914"7
It does.

Okay.

How did StorageTek’'s purchass process work?

Can you ba any more specific about what you

maan by "purchase process"?

Yas
When you --—

You send a purchase order to a vendor, and

then what happens?

A

The purchase order gats sent to the supplier.

The supplier takes the purchase oxder, accepts it,

fulfills whatever requirements are in the purchase order

as far as sending whether it be a piece of hardware or a

piece of scftware.

And typically, if there is material that's

SARNOFF COURT REPORTERS AND LEGAL TECHNOLOGIES
877.955.3855

54

A0351



10
11
12
13
14
15
16
17
1B
19
20
21
22
23
29
25

A0352
MICHAEL MELNICK 0s)/19/07

coming in, the way we set it up iz when the supplier
sands it in -- let’'s just say a laptop, for instance --
sends in a laptop, the laptop will go to receiving, they

would zhaw it as recmived, and that would releaze it For

payment.
Q Okay.
If you look at the left-hand side, same page,
tha sacond that -- where it says: '"Invoice to."”
A Tas.

Q Says: "Storage Technology Corporation”?
A That's correct.
Q Says: "Attention: Accounts payable MS8183."
What doas "MSE2183" maean?
A That's the mail stop that the invoices get
sent to at StorageTek.

Q And if you look further down where it says,

"Ship to" =«
A Uh-huh.
Q -— it says: "Building 5, Deck 21 or 22, MRO."
A Correct,
Q What does that mean?

A "MRO" means it's a nonproduction-type order,
so it's not equipment that's coming in for production

balt.

Q Okay.

SARNOFF COURT REPORTERS AND LEGAL TECHNOLOGIES
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I'm looking under -— just about -- almost --

jJust under the middle of that paga.

A Okay.

Q Under "Order Quantity," it appears that this
is for eight daveloper licenses for the Netbula RPC.

A Yas, it is.

Q Is there a way to know the names and locations
of the sight davelopars who receive these licenaes?

MR. PULGEAM: HNo foundation.
BY MS. BRILLET:

Q Weall, conaidering that this says it'as far
eight developer licenses and it's for Storage
Tachnology, I'm asking to whom ware thase sant?

MR. PULGRAM: And so my objection is no
foundation.

MS. BRILLET: Are you instructing him not to

answer?

MR. PULGRAM: No. I'll! tell him when he's

instructed not teo answer.

MS. BRILLET: Okay.

THE WITNESS: No -- well, no, there is not --
oh, I'm sarry, yes, there ia, It would go tc the
requisitionar.

The requisitioner in here would be -- I have

to loek and see who the requisitiener is. But it weuld

56
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S 1
go to the requisitioner, and then the -- I believe there
was a single CD that says for use for up te eight
developers.

BY MS. BRILLET:
Q To your knowledge, did these stay in Colorxado?
A Yes.
Q Y¥es, to your knowledge, or yes, you are sure
they stayed in Cclorado?
A To my knowledge. Thank you.
Q CGkay.
Did SterageTek receive the Natbula RPC
software purchased with this purchasae order?
A They got the CD, from what I understand, yes.
Do I have knowledge as to what was specifically on the
CD? HNo, I do not.
Q Okay.
Who actually received the softwarm?
A It would have been Tracy Gagnon.
(Plaintiff's Exhibit No. 11
marked for identification:)
BY MS. BRILLET:
Q I'm sorry,
Before wa go to 11, I'm sorry, I just had a ~-
once the Notbula --
A What are we on?
57
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Q 10. I'm =prry.
A Dkay .
Q Once the Netbula scftware was received, how

was it delivered to the devalopers?

MR. PULGREM: Foundation.

THE WITNESS: The people on the receiving dock
would deliver it based on the information as to who the
requisition was and what mail 3top they were at, and it
would be signed for by the requisitioner.

BY MS, BRILLET:

Q If yon look at page 2. I'm asking you to look
at page 2 of 2 of the StorageTek purchase order still in
BExhibit 10.

A Okay.

Q Ckay.

Do vou reccgnize this page?

I do.

Do you ses the text whera it says:

"Right to ship 1,000 units of

product as specified in the

agreement”?

A 1 do.

Q Okay.

Can you explain, where it says, "Right to ship

1,000 units of product," what exactly is that?

SARNOFF COURT REPORTERS AND LEGAL TECHNOLOGIES
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A It's -- it was -- basically, it's a short
varsion of what we put in there that says an explanation
of what the payment is for,

Q And the purchase order, what dces the word

I ragreement” in the PO refer to?

i - The agreement is specified under the PO header
text, where it says:
"This purchase order is
subject to the terms and conditions
of the Netbula software license
agreement." signed 3/3/00.
And that's page 1 of 2, midway down.
Q Ckey.

And to what does the word "product" refer to?
A "Product' refers to the product that's being
distributed, which I believe is in the exhibit in the
agreement, the products that we were allowed to
diztribute.
Q Ckay.

Now we'll ge on to Exhibit 11.

A Ckay.
Q Do you recognize this document?
A I do.
Q Did StorageTek pay this inveice?
A I believe they did.
— —_—
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_ ]

MS. BRILLET: Okay. 12.
(Plaintiff's Exhibit 12 marked
for identification.)
BY M8. BRILLET:
Q Would yon take a moment to look at Exhibit 12,
please.

MR. PULGRAM: For tha record, I'm going to
object to tha introduction and use of this exhibit as a
violation of the cenfidentiality agrecment between the
parties with respect to their discussions in 2005.

Thera was an express written agreement between
the Defendants and Netbula that precluded the uae in any
proceading of the communications between the parties
from that point forwazd. The introduction and
questioning about this document will vielate that
agreement. The referaence to it will violate that
agreement.

This is a -- Ffurther, this is a settlement
communication that is privileged and protected under
Rule 408 of the Federal Rules of Evidence. On page
STK10, it is entitled "Offer to Compromise." By
definition, such an offer and any communicaticns in
connection with it are privileged and are irrelevant and
cannct be intreoduced inte evidence. On that basis, I

don't believe questioning about it is proper.
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I believe that if there is any other
information that you neaed to oktain with respect to the
matters discussed, those pieces of information that

could be relevant can be obtained without misuse and

violation of the confidentiality agreement betwaen the

parties, and tha questions should bhe phrased without

reference t¢ thea confidential and protected
communications between the parties. |
MS. BRILLET: I'm looking at where it says
from -- "Regarding: Response to Audit Request.™
And vyou said there was an agrecment signed i
between the parties in 20057
MR. PULGRAM: That's my understanding.

MS. BRILLET: Can wa take a break? I
MR. PULGRAM: Yep.

(Recess taken at 9:35 a.m.

resumed at 9:41 a.m.)

MS. BRILLET: With regards to Exhibit 12,
understanding yvour ebjection, my questions are related
to --

This letter has a lot of different sections.
rThere is a section here called "Offer to Compromise,"”

but I have questions about the facts that are actually

stated sarliar in thizs letter.

—

MR. PULGRAM: True.

6l
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And Rule 408 aays that any discussions in

connection with an offer tc compromise are equally
privileged. I'm not cbjecting to inquiries about the
facts.

MS. BRILLET: Right.

MR. PULGRAM: I1I'm objecting to inquiries about
the document. You may ask any questions about the
facts.

MS. BRILLET: Okay. Okay.

BY MS. BRILLET:
Q Okay.

Mr. Melnick, did StorageTek track the

royalties for the Netbula RPC product?

A I think I answered that question already.
o] And your answer is yes?

A Tes.

Q Did you give --

Did you provide Netbula with any reports
regarding the royalties?

A When they requested them, ves.

Q What type of royalty agreesment did you have
with Netbula as far as what types of royalty reports you
would give to them? |

A There was --

MR. PULGRAM: I'm sorry. Excuse me.
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THE WITNESS: There wasn't any agreement on

how tha report should look.
BY M5. BRILLET: |
Q Okay.
Were there any communicaticons between
StoragaTek and Natbula regarding prepeid versus '
royalty-type agreements?

A There were some discussions, yes, originally. 1

You're talking about from the beginning of

tima?
Q Yes.
A (Nods head.)
Q What was a prepaid agreement?
A Prepaid agreement is one where I'm buying a

block of license=s whether I use them or not. I =ztill

have the rights to distribute them, but I basically have
to pay in advanca. |
Q Ckay.
And what is a straight royalty-type agreemant? |
Pay as you go. FPay as you use to distribute.
So if I go online and, say, buy like Microsoft
Word, is that a prepaid license?

MR. PULGRaM: CObjection; vague, incomplete

—

hypothetical, overbroad.

THE WITNESS: I atill answer?

63
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MR. PULGRAM: Yes.

THE WITNESS: I don't know if you would call
that a prepaid license or not. I don't know what their
licanse agreement says as far as going and buying a
Microscoft preduct.

BY MS. BRILLET:
Q Okay.
If you go online and you pay for a computer

program, do you consider that a prepaid or a straight

royaley?

A That would be a pay as you use.

Q What is the difference between that and the
straight royalty type?

MR. PULGRAM: Objection; assumea facts nct in
evidence, vagua.

THE WITNESS: Can you restate the question or
can you just repeat the question? I'm sorry.

RY MS. BRILLET:
0 Sure,

What ia the difference between that, as you
said, the pay as you use, versus the straight royalty
typea?

A Well, thea royalty system is set up based on us

doing redistribution of licenses. When I go and buy a

t:fpy of Microsoft, I'm buying it for one-time internal

SARNOFF COURT REPORTERS AND LEGAL TECHNOLOGIES
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use. I have no rights to do anything elsze with it.
Q Okay.
The 2000 Netbula/StorageTak agreement, was

that a prepaid or a straight rovalty-type agreement?

MR, PULGRAM: Object; vagua.
THE WITHNES3: I was required to purchase in
Blocks of $1,000 units to be able to diatribute per the
agrecmant.
BY MS. BRILLET:
Q And who made that requirement?
A Mr. Yue.

MS. BRILLET: Ckay. Exhibit 13,
{Plaintiff's Exhibit No. 13
marked for identification.)

BY MS. BRILLET:
Q You have been handed Exhibit 13,
Would you take a moment to review that

document, please?

I A Certainly.
Q De you recagnize thia document?
A Yes, I do.
Q Okay.

This E-mail, it's from Keith Oliver to
supportéNetbula and it was cae'd to Jon Haldman and Gary

Ritzer.
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]

Who are those two individuals?

I deo not know those people.

Have you ever heard those names before?
I have never heard those names before.
Who worked en the REELs product?

Tracy Gagnon.

Is gshe the only perscon?

As far as T know.

Who worked en the LibAttach product?

I'm not sure who the particular engineers

Ckay .
And the E-mail itself, would you please read
two paragraphs that start with: "My name

Sure.

"My name is Keith Qliver and I
work for StorageTek, and we have
recently purchased ONC RPC software
devalopment tool kit for Windows
NT/95/98, The platform we run on
is Windows NT 4.0. It seems that
the customized copy vou made for us
hag defective RFC gen in it."

Okay. Thank you.
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So it mentions the customized copy that

Netbula made for StorageTek?

MR. PULGRAM: Objection -- strike that.

“B! MS, BRILLET:

Okay.

Does StorageTek =till have a copy of the

asoftware received from Netbula?

Not that I'm awara of.
Whe would know?
Somaecne in engineering.
The engineering group?
Yes.
Okay.
In this E-mail, it also saya:
"Every time it encountars a
line-like string, any command" --
Where are yon reading?
Just under where you raad.
Ch, okay. 'Thank vyou.
Ckay.
And it says:
-- "{any param } = any number,
it cores," C-O-R-E-85.

Uh-huh.
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I do not know. That sounds like angineering

Could StoragaeTek fix the problem with the

MR. PULGRAM: Foundation.

THE WITNESS: Apparently not, becausa they had

M3. BRILLET: 14.
{(Plaintiff's Exhibit No. 14 N

marked for identificaticn.)

BY M3. BRILLET:

Yau have bafore you Exhibit 14, which is a
E-mails.
Would you please raviaew that for a moment?
Ckay.
Qkay.
Would you read that -- the paragraph from you?
(Reading)

"Thanks for the guick
raspongse. Could we get an updated
CD sent right away so we can have a
completely corrected one,
Regards,"” et cetera, et cetera.

Do you agree that Netbula ressponded to

6B
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StorageTek's March 13, 2000 E-mail and solved the
prcblem with the rpcgen.e:xe promptly?
A In my opinion, yes.
Q Did StorageTek receive a new CD that centained
the fixed software?
A I have no knowledga of that, but I balieve
thay did.
M3. BRILLET: 15.
(Plaintiff's Exhibit No. 15
marked for identification.)

BY MS. ERILLET:

Q You have baen handed Exhibit 15. Take a loock

at that, please.

This is an E-mail from Scott Painter to
SupportéNetbula.com. It was ~- the subject is "PowerRPC
Portmapper,"” and the cc, AbrammpPflouisville.stortek.com.

l Whe was Abrammp?

A That's Mike Abramovitz.

Q Would you please read that E-mail?

A Frem the top or just the content in the actual
section below?

Q The actual E-mail itself, the text.

A (Reading)

"Is it possible to customize

the NT service name? For examplea,

SARNOFF CCURT REPORTERS AND LEGAL TECHNOLOGIES
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our StorageTek products inatall

some other NT services and we would
lika all of them to show up l
together, e.g., StorageTek

Portmapper, ete. We are using

Versien 1.5 of your PowerRPC
Portmapper. Thanks in advance," et
cetera, et cetera.
Q At the time that this E-mail was sent, what
was Scott Painter's position?
A Scott Painter is an enginear.
Q Do you knew which preduct he was working on
that reguired the Portmapper?
A I do not. '

R Okay.

Do you know if he waas working on the LibAttach
or the REELs product?
A I do not,
Q Who would have this type of information? Who
would know which products each engineer was working on?
A Engineering. I'm sorry, engineering.
Q But you don't know who the head of the

engineering department was?

A Not at that time, no.

Q Ckay.
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Do you know whe is the head of the engineering

daepartment now?

A Frem what level?

Q How many lavals of engineering do you have?

A Well, there is senior vice-president over
enginearing.

Q Qkay.

A And I'm sure there iz a number of raports

under him, although I'm not sure how many there are.
There are a few.
Q If I wanted to find out all the engineers in
the company, to whom would I go?
MR. PULGRAM: Vague.
THE WITNESS: GSomeone in angineearing.
BY MS. BRILLET:
v) ¥ou do not know who would know?
A I don't know who in particular could get you a
| list like that, no.
MR. PULGRAM: Counsel, I just want to note
that I think the questioning that you're having here
about the development implementation of the product ias

afield from the subjects that we're talking about in

this stage of the proceeding, which is the contract and

the license defensea.

I haven't objected to vour asking those
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consideration that these are outside the scopa and not

appropriately a subject for a 30(b) (6) inguiry.
MS. BRILLET: I believe that these are

appropriate, but I understand your objection.

BY MS. BRILLET:

Q Okay. I will hand you Exhibit 16.
{(Plaintiff's Exhibit No. 16
marked for identification.)

BY MS. BRILLET:

Q Do you recogniza this documant?

A I have seen it, yeaes,

Q Do you know how many of the StorageTek

products use Netbula RPC?
MR. PULGRAM: Vague as to time,
BY MS. BRILLET:

Q During the time that this E-mail was sent.

Y

October 25th, 2000 --

October 25th, 2004.

Two.

What were those twe?

Can I go back and restate that?

Yes.

¥ o0 » O w0

I'm trying to find the date of this E-mail.

At this particular time it was one, and that
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.

weuld have been LibAttach.
Q And later, a second one was added?
A No, no. Previous tc that it was REELs, and
that was end of lifed.
MS. BRILLET: I'm geing teo hand you
Exhibit 17.
{(Plaintiff's Exhibit No. 17
marked for identification.}
BY MS. BRILLET:
Q Give you a meoment to look that over.
This is a Declaration of Michael Abramovitz in
Support of Defandant's Opposition to Application for
Temporary Restraining Order and Impcundment.
A Okay .

Would you please read paragraph 3?

F: Sentence Number 3 on the second paga?
Q Yas, please.
- (Reading)

"Y nnderstand that Netbula

seeks an ordexr prohibiting Sun from
digtributing products containing
certain Netbula code. On or about
Novembar 29th, 2005, Sun replaced
the code it had licensed from

Netbula with a free open-source

73
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product available for download aver

the Internet.

Thus, tha Netbula

code is not being included in any

StorageTek products distributed to

customers and has not been in any

in the last year."

Q When Sun completed its accuisition of

StorageTek, did StorageTek contact Netbhula to get

written permission to transfer the Netbula licenas te

Sun?

MR. PULGRAM:
MS. BRILLET:
MR. PULGRAM:
THE WITNESS:

Just one sacond.
Sure.
Objection; lacks foundation.

Ckay. At that point in time,

Sun hadn't even acquired StorageTek, so =-- and we were

n¢ longer using the code, xo there was no reason to

notify them of anything.

BY MS. BRILLET:

Q Okay.

I sce that you said -- oskay.

The acquisition was January lgst of 20067

A The official, yes.

Q But at that time, there was no written

permission from Netbula to transfar the Netbula license

te Sun?

B
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MR, PULGRAM: Objecticn; no foundation, calla
for speculation.
THE WITNESS: Not that I'm aware of.
BY MS. BRILLET:
Q Who would have handled the permission
regarding the licensing from Netbula?
A Legal.
Q Okay.

Whe was the head of the legal daepartment at

that time?

A Who was counsel at that time? I don't reecall
his nane,

(=] What was the name of the free open-source

product that Sun downloaded from the Internet to replace
the Netbula code?

A I do not know.

Q Who would know that?

A Engineering.

o Did Sun delete all of the copies ¢of the
gsoftware that was using the Netbula RPC in November of
20057

MR. PULGRAM: Ohbhjectian; no foundation.
THE WITNESS: I d¢ not know.
BY M3. BRILLET:
Q Qkay.
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Was Sun the creator of the original ONC RPC

far Unix?

A That's my understanding.
Q And instead of using thae frems code, why dide't
Sun create a version of RPC for Windows and use its own®?
MR. PULGRAM: Objaction; no foundation.
THE WITNESS: 1 am not aware ¢of the reason
behind that.

BY MS8. BRILLET:
Q Okay.

Does it require any intellectual laber to
craate a ONC RPC product for Windows from the Sun RPC
code?

A I also do not know that answer.
MS8. BRILLET: Exhibit 18.
(Plaintiff's Exhibit No. 18
marked for identification.)
BY MS. BRILLET:
Q You have been handed Exhibit 18.
Do you recognize this document?
Actually, no.
Do you know what LibAttach does?

Spacifically? Technically?

YTasz.

A
Q
A
Q
A

Ne. It's some kind of interface, but I don't
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know all the technical things behind what it doea or how

it works.

Q Do you know what a tape library is?

A Tape library is a silo or a piece of aquipment

that stores tapes that as you request information, it
goes and pulls the tapea.
Q Okay.
Thia document appears to be from StorageTek,
has the StorageTek name on the header,
A Uh=huh.
Q I see at the bottom of page 1 of 6, it says:
"Part Number 313442301."
What is that number?
A I don't know for surea, but I believe that's
probably the LibAttach release nunmber.
Q De you know what an EC number is?
A Engineering change. "EC" stands for
engineering change.
Q So what would this ba?
A This would be the number that was assigned to
it when they did some kind of change te that particular
product. They do what's called an engineering change.

They assign a number to it and it's documented as to

what the change is.

Q Do you know what a library station 1a?
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A Not specifically, no,

Q Do you know what ACSL3 is?

A I'm trying to remember what the acronym stands
for, but I couldn't tell you what it did,

MS. BRILLET: I'm having a bit of difficulty
with this witness. You have produced a 30(b) {6) witness
regarding licensing and everything, but he doesn't seem
toc know about the terms. A leot of the gueestions I have
askad, he statad that the engineering dapartment would
be the ones to ask about these areas.

MR. PULGRAM: But you haven't asked about the
license. You asked what ACSLS is or what --

MS. BRILLET: Not just this exhibit; on
saveral otherzs, too, the anawer was, "The engineering ‘
department would know., The engineering department would
know. "

MR. PULGRAM: Well, I think that's because
this is a witness who is produced on the contract and
license issue and not engineering issues.

MS. BRILLET: I just want to put that on the
record, he's not able to answer a lot of the questions.

MR. PULGRAM: Wa agree to disagree.

M3S. BRILLET: You believe he's answering the

gquestion?

MER. PULGRAM: Certainly, he's answering them.

1
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.—_—Q

30 (b) (6)

Q

Q

A

Lo TN I

read it?

tha REELs

A

Q

Whether or not he has all tha information that a
witness should have is I think where you're
suggesting he doean't, and I'm asuggesating that he does.

BY MS. BRILLET:

BY MS. BRILLET:

Lorl G. Richards to Supperti@Netbula, cc is Tracy Gagnon.

this E-mail says.

I will hand you Exhibit 19.

{Plaintiff's Exhibit No. 19

marked for identification.)

Take a moment to review that, pleasa.

This is an E-mail dated July 11, 2000 from

Gagnon.

Who is Lori Richards? |
I do not knew Lori Richards,
Qkay.

Have you had time to look at the E-mail, to

Not vet.

Ckay.

This E-mail secems to be raguesting suppert for
product using the Netbula on NT?

No, I disagree. I don't believe that's what

Okay.

Could you please read the first sentence of

79
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the E-mail.
A {(Reading)
"Thanks for the prompt
response. Thank you for clarifying
that you provide E-mail suppoxrt

only for RPC products unlesszs the |

problem cannot be resolved."

Q I'm gorry, can you read ~- see the line on the
left where it says: "Hi. I work for StorageTek..."?
A Oh, okay.

"Hi. I work for StorageTek
and am a Tier 2/Tier 3 support for
the REEL product, which is
utilizing Netbula on NT. I have
baen asked to test tha support
procedure for domestic and
international support personnel.
Basically, I need t¢ know if there
are limitations on who can request
support. "

M5. BRILLET: I'm going te hand youn
Exhibit 20.

(Plaintiff's Exhibit No. 20

marked for identification.)
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BY MS. BRILLET:

And this is an E-mail from Anton vatcky.

Who 1g Anton Vatcky?

He is also —— he was a software engineer.

Okay.
HWould yvou pleasa read his E-mail.
Without the accent?

"Good day, support. I would
lika to know if you have a version
of PowerRPC that is supported on
Windows 2000. If not, do you have
any plans to port it to this
platform? If yes, in what time

frame@? Regards," et cetera.

=]

What was Mr., Vatcky's job function at the time

of this E~mail?

He was a software engineer.

It appears that Mr. Vatcky is, in fact,

I believe he is, yes.
Is that one of the StorageTek offices?
Yes.

Qkay.

How many engineers were in Mr. Vatcky's group?

1 don't think he had an actual group, I

in

think
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he was a suppoxt person.
Q Ckay.
A I think he was an individual contributox.
MS. BRILLET: 21.
{Plaintiff's Exhibit Na. 21
marked for identification.)
THE WITNESS: Okay.
BRY MS. BRILLET:
Q okay .
In this E-mail, Mr. Vatcky talks about the
REEL software.

A Okay.

Q Was StorageTek offering to sell REEL software
in 2001%?

A I believe they were.

Q And how much did a copy of the REEL software
cost at that time?

A The software itself, I do not know.
! Q Okay .

Was the REEL software shipped to Australia?
A No. You mean -- clarify that. You mean like

te a cuatomer? Did we sall to custemers in Australiav?

Q Yan.
A Potentially, we could have. We sold all over
the world.
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Q Now, how many copies of the Netbula RPC was
scld to Australia?
MR. PULGRAM: Foundation.
THE WITNESS: I don't have specifics as to
what was sold inte what countries,
BY MS, BRILLET:
o Did you sell the Netbula RPC to Australia —-
te customers in Australia®
A I'm not aware of any that we did.

Q Okay.

Mr. Vatcky indicated that StorageTek would
sign a license agreement for a Windeows 2000 version of
the Netbula RPC under certain conditions.

Did StorageTek sign an agreement for the

Windows 2000 version of the Netbula RPC in 20017

MR, PULGRAM: Objection; vague.
THE WITNESS: Can you raphrase the question?
BY MS. BRILLET:
Q Sure.
Did StorageTek =sign an agreement for the
Windows 2000 version of Netbula RPC in 20017
A Are you talking about development license or
distribution license?
Q Either.

A My understanding eor my interpretation iz that
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the agrezement allows us to ship -- to distribute the

RPC, the OPC, whatever it's called, under any platform.
Q How many copies of the Netbula RPC was sent to
Australia?
A Didn't you just ask me that?
Q I helieve I asked sold.
A I'm not -- I'm not aware of any.
Q How many were sent to Vatcky?
MR. PULGRAM: Foundation.
BY ME. BRILLET:
“ Q Were there any ceopies of RPC software =zent to |
Mr. Vatcky?
A Not that I'm aware of.
MS. BRILLET: Number 22.
{Plaintiff's Exhibit No., 22
marked for identification.)
BY MS. BRILLET:

Q Ckay.

Exhibit 22, is this an E-mail sent from you
regponding to a May 3rd, 2001 E-mail from Netbula?
A It is.
0 OCkay.
And ycur job function at this time was
contract administration, senior congultant?

A That was my title, yes.
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A
it, vas.

Q

A

Q
June 22nd

A

Q

Okay.

Were you the right person to contact for
third-party scftware license u=age information?

In this particular case, I would facilitate

Dkay .
I did facilitate it.
HWould you read what vou wrote in your
E-mail?
Certainly.

"John, the license agreements
requires us to provide the number
of licenses distrihuted. We will
not provide customer information,
as we consider this to be
confidential. The license count
you raguest is 107, Thia gives us
the rights to distribute 893, If
you have any questions, please let
me know," et cetera et cetera.
MS. BRILLET: Okay. 23.

(Plaintiff's Exhibit No. 23

marked for identification.)

BY MS. BRILLET:

Do you recognize this deocument?
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A Yes.
Q Do you recognize it as an Excel spreadsheet
that you sent to Netbula?
A Yas,
Q Okay .
And the title of this is "Netbula PowerREC
Licenses Distributed For" -- well, " (Not Tracked by

Model~-/Feature) for Support Reasons"?

A That's what it aays, yes.
Q What does "for support reasons" maan?
A The -- our support people need toc understand

who has the particular products so that when they call
in for support, we know that they are entitled to
support.

Q what other reasons would there ba?

A Othar than support?

Q Yes. This specifically says "for support

reaasons,'" so —-

A Right. They would use this tec track a numbar

of -- of the REELs shipped, REELs products.
Q Is there ancther spreadsheat of licanzes
distributed that does not have "for support reasons"?
A Not that I'm aware of,
Q Ckay.

This document covers from May 24th, 2000
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through February lst, 2001?
A That's what i1t shows, yes.
Q Okay.

So this document says that there are 16 REELs
| customars during this period of time?

MR. PULGRAM: Objaction; the documant speaks
for itzelf. No foundation as to this witness's
‘ knowledge about this document apart from what we can all

see on it.

BY MS. BRILLET:

Q Did you read this document before you sent it

to MHNethula®?

A Did I -- I locoked at 1t, ves.

Q Did you --
Is the document accurate®?
A As far as I know, it's accurate, ves.

Q Were there any REELs licenses granted after
February 20017

A I do not know tha anawer.

Q Does StorageTek offer to gsell REELs after
Fabruary lst, 20017

A IT'm not aware of that.

MS. BRILLET: 24.
(Plaintiff's Exhibit No. 24

marked for identification.)
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BY MS. BRILLET:

Q

A
Q

A
Q

A

BY M3S. BRILLET:

Q

of E-mails between you and Lisa Rady?

A
Q
A
Q

 them?

on B/25/2007 at 6:41 p.m.

subsection, "Supported Backup Software.”

"StorageTak REEL" listed?

]

This is a web page from StorageTek.com printed

Do you see that, bottom right-hand corner?

I gee a date and time stamp, yes.

On page 2 under "Compatibility," there is a

Okay.
And the second line of that, do you see

T do.
MS. BRILLET: 25,
(Plaintiff's Exhibit No. 25

markad for identification.)

This is an E-mail atring.

Do you recegnize this E-mail -- or the string

Rady.

Rady.
Yazm.
Ckay.

Did you send thea E-mails with your name on

Did T send the E-mails with her name on them?
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With your name on them.

Did you send these E-mails?

It looks like this particunlar E-mail has a

There is one in hera that I sent to Lisa Rady.
Ckay.
The top E-mail is dated March 2nd, 2004,

That iz caorrect.

Okay.

I 2ae in the E-mail that ycu sent to Lisa, it

"Tha agreement is spacific to
platform Win NT and 95/98
platforms -—-"

Do you see where that is?
I deo, uh-huh.
(Reading}

-— "types cof Netbula software
PowerRPC EDK. This concerns me
greatly, as we have alraady told
them we are no longer shipping it
with our preduct. What do you need
for sure? MM."

What was the issue that you had to send that

89
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E-mail?

A The gquestion was —— was that they had been
using it in REELs and they had started using it --
develcoping it with the license agreement in place for
the LibAttach.

What had concerned me was that there was no
communication within engineering.

Q Would you look at the second page of that
E-mail.

A Uh-huh.

of servieca, would you read that sentence, pleasa?
A (Reading)}

"The end of service date for

REELNT isa year end 2003, so I am
not sure if there is anything we
nead to do on the contract to
Follow up with Netbula®?"

Q Would you look at the last E-mail for the
sacond page. And it says: "Sorry it took a moment to
get this data to you."

A Uh-huh.

Q Would you read from there®?

A {Reading)

L

"I had to first receive a full
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praduct activity report from S5CH
and then review the product

activity. Enclosad are the Netbula

licenses for the REELNT product I
am showing to date. I arrived at
thegse numbers by geing through the
product testing report from SCH. I
am not sure if I have caught all

the data points but it is close to

accurate."

MR. PULGRAM: Voice up, speed down.

THE WITNESS: Oh, voice up, speed down. I'm
sorxry.

"My understanding is that we
purchased 1,000 Netbula licenses up
front."™ I'm soft spoken. "We are
not even close to utilizing that
many licenses, which is why I am
surprised that Netbula made an
cfficial request for an audit.

Since I am coming" --
Do you want me to keep going from thera?
BY MS5. BRILLET:
Q Ne, that's ckay.
What is "SCE"?

Chl
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A I'm not sure what "SCH" is, quite honestly.

Q Okay .

I'm going back te the first page of your
E-mail to Lisa.

And you said that you were concerned because
you have told Natbula that you were ne longer shipping
the software with your product?

A The counts we had given to them were more for
REELs products, yes.

Q So was the number that you had given to
Netbula incorrect?

A No, that number was correct. The 107 for
REELs waz carrsct.

¢ So after this E-mail, you corracted the number
with Netbula?

A I don't think that number changed.

MS. BRILLET: ©Okay. 26.

{Plaintiff's Exhibit No. 26

marked for identification.)
BY MS. BRILLET:
Q Okay.
Exhibit 26 is an E~-mail sent from you to

Sales@Netbula Septembexr 9th, 20027

A Yeaah. It was to John.

Q Okay.

a2

SARNOFF COURT REPORTERS AND LEGAL TECHNOLOGIES

877.955.31855 A0389



w oW -~ e W

190
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

A0390
MICHAEL MELNICK 09/19/07

B o |

"We no longer distribute the

You wrote:

runtimes with our products. Our
account ramains the same as

provided to you in June of '01.7

That's what that says, yes.

Okay.

By "runtimes," did you mean the Netbula

PowerRPC runtime library with the powerpe32.dll?

A The praduct that's required to run our
particular pregram.

Q Is that the powerpe32.d11?

A It's whatever was in Exhibit B of the
agreement. If that's what that states in there, then
that's what it is.

Q You gaid, "Whatever it states." That's net in

this E-mail.

A Mo, no, I was noting that for you.
Q Okay.

I= it true that BtorageTek no longer
distributed the Netbula RPC?
A In the REELs products?
Q The runtime in September of 2002.
A In the REELs products, which is what we were

aware of, absolutely, that's correct.
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Q Okay.
And so there were no shipments of the REELs NT
pregram £rom June '0l to September 20027
A Not in the REELs products.
MS. BRILLET: Okay. 27,
{Plaintiff's Exhibit No. 27
marked for identification.)
BY M&, BRILLET:

Q Do you recognize this document?
A NHew I know what ACELS stands for.
No, I den't., I have never szen this document
before.
C It's a StorageTek document. I sea StoragaTek

in the lower right-hand corner.
A Okay.
o Okay.
The metadata that's PDF shows the author being
Rexanne Rackner,
De you know who Roxanne Rackner is?
A Probably someona in marketing, but, no, I do
not know her.
Q Would you please lock at the last page on the
right-hand side that's in gray.
A Qkay.

Q Is that all of the international offices of

SARNOFF COURT REPORTERS AND LEGAL TECHNOLOGIES
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L

|
StoragaTek?
MR, PULGRAM: Vague and lacks foundation.
BY MS. BRILLET:
Q If you look at the right-hand side of this
last page, do you see a list of internaticnal offices?

A Yes, I do.

Q Okay.
And it says at the top: "About StoragaTek"? }
A It does.

Q Under that, the next heading is: "Horld
Hwadquarters"?

It i=s.

A
Q And the next heading under that is what?

A "International Offices."

Q How did StorageTek track sales made by the
international officmsx?

A All ordaers were placed through a single
entity, which is the software manufacturing distribution
group, through a salea tool.

Q How did StorageTek keep track of licensms —-
the scftware licenses made by its rosellers?

A Those orders were placed the same way as
direct sales.

MS. BRILLET: 28.

(Plaintiff's Exhibit No. 28
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mazked for idantification.)

BY MS. BRILLET:

Q Do you recognize this document?
A Ne, I do not,
Q Okay.

It appears to be a slide by StorageTek?
A Appears that way, yes.
Q Titled "StorageTek Libraries in a TSM

Environment."

What does "TSM" stand far?

A At the bottom, if you see right underneath

"Oxford University, TSM," it's Tiveoli Storage Manager.
Q Here, it says: '"Michael Klatt is the manager
of scolution design."
Is this the first time you have seen thias
document?
A This is the first time I have seen this
document.
MS. BRILLET: 29,

(Plaintiff’'s Exhibit No. 29

marked for identification-)
BY MS. BRILLET:
e Do you recognize this document?
No, ma'am.

Q Could you tell ma, what's tha ravision date of
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the documents on the firat page?

A Septembexr 2003,
e Okay -

Would you turn to page 4 and under Number 2,
it says: "Search the leccal registry for the following
entry."

Do you sea that?

A I do.

Qkay.

Do you see where it says: "This entry
containg a list..."?

A I do.
Q Would vou read that, please?
A {(Reading)

"This entry contains a list of
all registered dlls on the system.
LibAttach 1.0 did not register the
dlls; LibAttach 1.1 does. Find the
entry libacs.dll containing the
text libaca.dll and the entry
pwrpc3d2.dll centaining the text
pwrpe32.dll. Test for the prasence
of the files libacs" -- that's
L-X~B=A-C-5 -- "".,d11 and

pwrpc32 .dll in the Windows System32
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directory."
Q Thank you.
M8, BRILLET: Okay. 30.
(Plaintiff's Exhibit Neo. 30
marked for identification.)
BY MS. BRILLET:

Q Do you recegnize this document?
A No, I deo not.
e Ckay. |

NMow, this one hag == it's a StoragaeTak
document. It says: "Second Edition, EC: 12B335." I

Again, that's an engineering changa?

A Engineering change number.
o] The number under that, 312580002, do you know
tc what that number rafears?
A I do not.
MS. BRILLET: Okay. This is 31.
(Plaintiff's Exhibit No. 31
marked for identification.)
BY MS. BRILLET:

Q Do you recognize this document?

A No, ma'am,

Q Do you know if LibAttach 1.3 used the Netbula

A I do not.
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Q Do you know if LibAttach 1.4 used Netbula RPC?

Ho.
Q Would you look on page 3 of that exhibit.
Da you see where it has: "Tool Kit Version
2.3"7?
A I do.

Q What is a CSC davelcper’'s tool kit?

A CEC developer's tocl kit would be a €D that we

send with the LibAttach in order for a customer to make

whatever changes he needs to make sure that our
agquipment works within his heterogeneocus environment.
Q what is ACSAPI?
A That, I dv not know.
o Okay .
Leok at page b.
A Okay.
Okay.
Under "Windows Support,” de youn see Windows
2003 being supported?
A I see Windows Server 2003, ves.
M3. BRILLET: ©Okay. 32.
{Plaintiff's Exhibit Ho. 32

marked for identification.)
BRY M3. BRILLET:

Q Do you recognize this document? Do you

SARNOFF COURT REPORTERS AND LEGAL TECHNOLOGIES
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rocogniza this document?

A No.
Q Okay.
The document says: "Case Study." It's a

StorageTek document regarding a company Darden
Rastaurants.
Do you see that in the upper left-hand corner?
A I do.
Q Industry is restaurant.
Do you see in the fifth box in the left-hand
gide where it saya: "StorageTek Solutions"?
A I de.
Q Could you tell me, what are the fifth and

sixth bulletsa®?

A "Library Station Scoftware” and "Library Attach
Softwara."

Q If you look on the second page of this
document --

A Ckay.

Q -- and lower right-hand corner, do you see

text "MZ 9290 A e/p 12/02"%?

A I see that, yes.

Q What does that mean?
A I have no idea.

Q Okay.
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The metadata ef this document shows it was

created on December 17th, 2002 by Cindy Laun, L-A-U-N.
Who is Cindy Laun?

& I don't know.

Q Ckay.

This document says that Darden Restaurants

used thee LibAttach software, right?

MR, PULGRAM: Document speaks for itself.

BY MS. BRILLET:
Q One of those bullets that you read on the
First page®?

A Ne, actually, it deoesn't say that. What it's

gaying is that these ara the StorageTek soluticns. I
don't see that it says it's using those specific pieces
of software.

Q So you don't believe that thay use the
softwarae? Okay.

A I don't knew that they did or not. I'm just
gaving what it says is "StoragaTek Solutions" on the
side hera.

o Would you lock on the second page. The last
column and three lines down, it says:

"With StorageTek Library
Attach software, Microsoft Windows

2000 and Windows NT users can take
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A

Q
installed

. |

full advantage of tha many timea,
money, and resource—saving features
of StorageTek tape libraries using
a TCP/IP naetwork. Library Attach
software provides a seamless
connection between Windows 2000 or
Windows NT backup applications and
StorageTek library manager, ACSLSE,
or library station software. "

Do you see that?

I do see that, yes,.

]

Do you know if any copies of LibAttach were

at Darden Restaurants?
I have no knowledge of that, no,
MS. BRILLET: 33,

{(Plaintiff's Exhibit No.

33

marked for identification.)

BY MS. BRILLET:

Q

Take a moment.

Do you recognize this document?
Ne.

Okay.

Netbula asked StorageTek to identify Swedish

Tax Beoard in the uszage report provided by StorageTok for

varification purposes; is that right?
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I baelievea that's correct, ves.
Q Did StaoragmTek do that?
A Yes, they did, I believe they did, ves.
MS. BRILLET:- QOkay. 34.
{Plaintiff's Exhibit No. 34
marked far identification.)

BY MS, BRILLET:

Q Do you recognize thi= decument?
A Tes.
Q Do you recognize this as a document that you

E-mailed te Metbula?
A Yes.
Q Who ia Holly M. Wagner? r
A Holly Wagner works in the software
manufacturing and distribution group, or did.

Q And what exactly did sheae do?

A She would -- she was responsible for -- her
and her group =-- for putting the corders in, creating the
software disks themselves, if that were the case, and
shipping and tracking them.

Q Okay,

Looking at the headings for this spreadsheat,
1 want you to identify, please, what the headings mean.
Now, "Material”?

A "Material" is the part number associated with
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+he -— with the material itself.

Q That was the part number?
A Yeah, was the part number.
Q "Order Numbex™?

A Would have been the order, in fact, that

tha —-- this particular material was placed under.
Q The order number, is it related to a purchase
order or juat an order number that your —- that

StorageTek assigned?

A The order number would have come through our
Siebal program through sales. That's how it would have
gotten aasigned.

Q The next ceclumn?

A That's the "Order" line number. So within
this particular Crder Numhex 182224, there may have been

a number of other products nonrelated to LibAttach on

that.

So they may have ordered LibAttach, they may
have ordered some third-party scoftware, or they may have
‘ordarad a number of things. So that's what that is.

Q Okay,
"Model Number"?

f A "Model Number" iz specific to the actual

product itself.

| Q Okay .
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Q

A

Q
A

ordered.
Q

of ik?

Lo R B

A Qkay.
I (o} Is that actual shipping date?
MR. PULGRAM: Objection; compound, no
foundation.

BY MS. BRILLET:

shipped, no.

— ]

I understand "Model Degoripticon.

Okay .
Iz the column actual shipping date?

I do neot know if that's the actual date

What do you understand that to be?

It cculd be very well the date that it was

Okay .

Who prepared this apreadsheet?

Holly.
Okay.

Did you participate at all in the preparation

No, 1 did not.

"Sarial Number" iz for the part, as wall?
That is correct.

I see number of clients.

What i=s the last column?

That's "Features" -- "Featura CD" -— "Faatnre
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Code."

Q
A

itself,

Qo

Q

A

Lo T C I o B

A

recquasted by Don, so I would relay the information.

prepared from a separate database?

database.

—m_.g—_j
I'm sorry.
What is that?

The featnre code is related to the model

Ckay.

Did this data come from a database? Was this

MR, PULGRAM: Foundation.

THE WITNESS: I balieve that to be correct.

| BY MS. BRILLET:

Okay.
Do you know how this information was compiled?

Holly Wagner put it together using her

Did you request her to prepare this?
Some of them, yes.

Some of them?

Yas.
HWas there another report other than this one?

Therse waz a numbar of reports that was

Q Te Miss Wagner?

A Yes.

Q I believe you stated Miss Wagner is no longer
emploved?
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works at Sun,
o What i= her position now?
A I'm not sure what she does,

MS. BRILLET: This iz 35,
{(Plaintiff's Exhibit No. 35
marked for identification.)

BY MS. BRILLET:
Q Da you recognize this document?
A No, I do not.
Q Ckay.
Would you loock --
I guess look towards the bottom third of the

document under the column "Medel Feature .

A Okay.

Q There is a notation of "1191NLC-0000"?

A You are carrect,

Q Do you know what those are underneath the

model numbers?
A I can look at the product name and tell ycu
what it is,
Q Qkay.
A Would you like me to read the product name?
L¥] So the model number just goaa slong with

whataever the product nama is?

SARNOFF COURT REPORTERS AND LEGAL TECHNOLOGIES
B77.955.3855

]

A No, I said she's no longer in SMD. She still

10%

A0404



A0405
MICHAEL MELNICK 05/19/07

F

° W - e W M B

=R
kK ©

12
13
14
15
16
17
14
19
20
21
22
23
24

25

A That's my understanding.

Q Okay. Thank ycou.

A I'm not sure how they constructed this
particular piece of information, so...

Q Okay.

I'm looking at the saventh from the bottom,
and it has the model number "1191NLC-SENT."

What does that mean? It has "SENT" after ——
what doas the “SENT" stand for?

A I dan't know if that's an acronym for anything
at all. It might be something that they Jjust made up.
I'm not sure what "SENT" means.

MS. BRILLET: Okay. 36.
{(Plaintiff's Exhibkit No. 36
marked for identification.}
BY MS. BRILLET:
Do you recogniza this document?
No, I do not,
Would you review it, please?

Okay .

0 ¥ C P 0O

Would you read the title for this document?
A "StorageTek Price List for Naw York State

Systems and Peripherals Hardware and Software (Storage)

Contract."

Q Okay.
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Would yecu look towards the, say, bottom
quarter of this dooument under "Desoription" and "Part
Number."

And yon ses that under "Part Number " it has

again tha "1191NLC-" and then four characters?
A Uh-huh.

Q Okay.
And are these the same ones that wera in
previceus Exhibit 357 Do you recognize --
A The description is the =same.
Q ¥Yoaah. Okay.
MS. BRILLET: Would you like te take a break?

THE WITNESS: Up te you. If you would like

to.
ME. BRILLET: Yeah, let'z take a break.
(Recass taken at 10:45 a.m.
resunad at 10:55 a.m.)

THE WITNESS: I just want to make a
¢larification on this "SENT" part number and description
is that while I don't understand what the "SENT" is for,
I am aware that it's for unlimited clients, as well as
these sthers where thera are multiple clients.

I just wanted that to be understood, that 1
don't know what the "SENT" is for, but I understand the

intent of the licanse themselves. |
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BY MS. BRILLET:
Q You understand, you said, the intent of the
license?
A Of what they were selling, yves.
Q Ckay. Thank you.
Okay. I will hand you Exhibit 37.
{Plaintiff's Exhibit No. 37
marked for identification.)
BY ME. BRILLET:
O Take a moment to look at that E-mail, please.
Okay.
Q Okay .

It's a gtring ==

It's an E-mail string. The first part of
this --

Actually, the sacond part of the string leooks
like it's a Btring between Lisa Rady, you, Michaal
Melnick, and Holly Wagner?

A Right.

MR. PULGRAM: Mischaracterizes the dccument.

BY MS. BRILLET:
Q Ckay.

I see Lisa Rady -- from Lisa Rady te Michael

Melnick on Tuesday, March 2nd, 2004; from Holly Wagner

to Lisza Rady and David McGovern on Tuesday, March 2nd,

SARNOFF COURT REPORTERS AND LEGAL TECHNOLOGIES
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2004; and

March lst,

Wagner to

March 2nd,

paragraph
A

from Lisa Rady to Holly Wagner on Monday,
2004.
Do vou sae those three strings?
I do.
Ckay.
And the original message that is from Holly
Liga Rady says:
Hi, Holly. Dea you knew or do

you know who I could ask to find

out how many copias of the

LibAttach software has been sold?

I need a total number from the

first shipment until now. Can you

help or point me in the right
direstian?"

aAnd Holly Wagner responded:

"Here is a copy of a LibAttach

report. Total number is 1,365.”

Do you sea that?

I do.

Okay.

Then Lisa Rady zent you an E-mail on

2004, Would you please read the first
of that E-mail®?

Certainly. U
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"I have just feund ocut a bit
more about LibAttach and Netbula.
Below is a report from SMD on the
nunber of LibAttach software we
have scld. As you can see, we have

excaaded the 1,000 distributions

that we had right to with Netbula.
I just inherited this program, =o
den't shoot the messenger. 1 think
it is cbvious that engineering has
not and did net monitor the
distributiona on this product. Now
that I own this product, I de not
want engineering responsible for
monitoring the distributions. We
naead te come up with some process
where SMD may be able to provide
reports similar to that below on
how many —-- on how many LibAttach
softwares are being sold."

Qkay. Thank vyou.

Who is David Mc@overn?

David McGovern?

He's included in the string of E-mails.

He is=. I'm hot sure.
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MS, BRILLET: 38.

| (Plaintiff's Exhibit No. 38

marked for identification.)

| BY Ms. BRILLET:

Q Would you take a moment to review this string,

rlaeasa?

This isx a -— original E-mail is from Tracy
Gagnon to Michael Melnick on Thursday, June 21st, 2001.
There is a second E-mail that says "Original Message"
once again from Michael Malnick to Tracy Gagnen, sent on
September 6th, 2002, Another one says "Original
Message" from Tracy Gagnon to Michael Melnick on
Saptamber Sth, 2002.

A Didn't we already look at this one or is this
just someone who respended much later? I think we -- of
goursa, it could be a lot of them were running together.

o No, this iz a different one.

A Is it? Okay.

Q Yos.

A Okay. Yes, I see this.

Q Ckay.

Would you please loock at the Tuesday,
March 2nd, 2004 =-- it's at the top of the first page --

and that first paragraph where it says: "Hi, Mike. It

locks like Tracy G...."

L
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Uh-huh.
Q Ckay.
Loock six lines down. In the middle is a
santenca that begins: "I have a CD...."
A Yes.
Q Would you read that sentance, pleasa?
- Certainly.

"I have a CD in my hand called
'Netbula ONC RPC for win32
Develcpment Tool Kit' licensed to
StoragaTek ({1605) eight developers,
1,000 runtime.”

Do you want me to read the rest of that
sentance?
Q Pleasm,
A {(Reading)

"Ingide tha CD was the receipt
that included the PO number,
CCOL1l22576, your name as the buyer,
and a date of 3/24/2000. That is
all T know."

Q Thank you. Okay.

Now, in the bottom half of the document under

"Original Message'" where it says, "From Michael Melnick

to Lisa Rady, March 2nd, 2004," would you please read
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A

Q
A

A0412
MICHAEL MELNICK 09/19/07

I'm sura I read this once before, but I can

Thank you.

{Reading)

"Lisa, I can get a quote, but
original purchaser relayed the
folloewing information helow to me
in 2002. 'The agrecement is

specific to platform (Win NT and

95/98 platform.) Types of Netbula
softuars (PowsarRPC SDR)" —-

We have talked about this before, because it

says, "This concerns me greatly,” and I'm saying that we

have already discussed this one particular piece right

T |

BY M5. BRILLET:

MS. BRILLET: COkay. 39.
{Plaintiff's Exhibit No. 39
marked for identification.)
MR. PULGRAM: Can we g¢ off the record?

{(Discussion held off record.)

You have before you Exhibit 397
I sure do.

Okay.
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that?

an E-mail from Lisa Rady to Janet Rooney, cc Terry

HWould yvou please take a moment to look at

Do you recognize this E-mail?
Yaah. Yas. Excuse me.
Okay .

Would yeu pleasa —-

There is --

At the vary botitom of tha first page, there is

Sehmitt and Michael Abkramovitz.

Would you pleasa read that paragraph, pleasa?
Certainly.

rJanet, Tom, below is the
number of LibAttach sold from SMD.
As you can see, we have exceeded
oaur 1,000 distributions of Netbula,
so that is one issue.

"Wext, it is obvious that we
will need to purchase the rights te
distribute more. Mike Melnick said
they szell in 1,000 increments at
56,000 per 1,000 distributions."

Thank you.

Could you also loock at the first page, the

E-mail from Lisa Rady to Janet Rooney and cc to you,
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Michael Melnick. Would you read the third sentence in "

that E-mail?®?

A

o

. o

BY MS. BRILLET:

Q

by you on March 3rd, 20042

A
Q

I'm sorry, which one?

The third saentence.

From which E-mail®?

The very top cone: "The CD you gave...."
©h, okay.

"Tha CD you gave me was for
Windoews NT, 95, 98. Do wea need to
requast a more current windows
verglion?”

Thank wyou.
What is "SMD"?
Software manufacturing and distribution.
MS. BRILLET: Okay. 40.
(Elaintiff's Exhihit No. 4

marked for identification.)

Do you recognize this as an E-mail being sent

ies.

Ckay.

Weould you please read your E-mail from

March 2nd, 20047 Juat that firet paragraph.

A

Yeasg,

117

SARNOFF COURT REPORTERS AND LEGAL TECHNOLOGIES

877.955.3855 A0414



n & W N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
45

A0415
MICHAEL MELNICK 09/19/07

— — === _———l

"Could vou provide me with the

StorageTek sales representative or,

if possible, give me 3 gquoete on

distributing an additional 1000 I
units of RPC? The platform used
will need to be Windows 2003." |
Q Thank you.
Why did StoragaTek ask for the additional
licenses for Windows 2003?
A We wearen't aaking for it. What we ware
asking, the quote we were getting was == I believe at
the same time was for the new development license for

2003. 1In addition to that, we ware asking fer an --

additional licenses to distribute,

Q Sco you wanted an additional 1,000 units of RPC
plus something for Windows 20037

A Back somewhere in the E-mail records, you'll
find that I had asked for a quote. And that's when the
new agreement came about of doing the Windows 2003
platform, which was what we were looking to develop on.

At the same time as looking to do that, we

were asking for an additional 1,000 distribution
licenses.

Q S¢ you would have had them fcor twe platforma?

A We would have had them --
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MR. FULGRAM: Vague,

THE WITNESS: -—- for all platforms -- I'm
SOrry.

Wa would have had them for all the platforms
listed in the contract.

BY MS5. BRILLET:
Q Qkay.

80 in this E-mail where you ask for an
additional 1,000 units of RPC and this says, "The
platform used will need to be Windows 2003," for this
additional 1,000, it was just for Windows 20037

A No. No. We wera locking for a development
license for the 2003 and additional 1,000 licenses to
distribute on any platform.

Q Okay.

Where dces it state that it will be for any
platform? aAnd I don't =sea anything about developer

liceonse on here.

A It dves not gay that in here,

Q S5¢ how do you know this was for a developer
license?

A Personal knewledge from the E-mails that we

have got before, that I knew that's what we were going

out and —-

This was right before wae did the naw 2004

SARNOFF COURT REPORTERS AND LEGAL TECHNODLOGIES
877.955.3a55

119

A0416



W N

10
11
12
i3
14
15
16
17
18
19
20
21
22
23
24

25

A0417
MICHAEL MELNICK a9/19/07

contract or the amended/extended 2004 contract where we

added the platfoxms.

Q So although this says distributing the 1,000
units, it's actually for developing? It's actually for
a develcper's license?

MR. PULGRAM: Mischaracterizes the witness's

testimony.
BY MS. BRILLET:

Q I'm sorry, what did I get wrong?

a What we did i=s wa were asking for a quete on a
development license for the 2003 platform, as well as an
additicnal thousand distribution units, period.

Q Thank you.

Did you inform Natbula that StorageTek had
baan distributing thes FowarRPC runtima?
MR. PULGRAM: Vague.

BY MS. BRILLET:

¢ Was StorageTek digstributing the PowerRPC
runtime at the time of this E-mail?
A I believe that they were doing the RPC ONC.
Q Did you inform Netbula of this fact?
MR. PULGRAM: Vague as tc time.

BY MS. BRILLET:
Q At this time.

A I don't believe I was asked.
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Q During the time of this E-mail, did you inform
Netbula that StorageTek had exceeded the 1,000~unit
limit?

A No, I did not, as I was placing an additional
thousand units that was to cover what we had excceded,
as waell as going forward.

Q You didn’'t think it was necessary to tell them
that you had exceeded the 1,000, just to buy another -—-

A ¥e ware paving for tha distribution license,
so I was following the rules of the contract.

L] Under the contract, there was nothing that you
had teo notify them of exceeding the limit?

A I had to notify them -- and I can lock at the
contract and go through that if yon like.

Q But you don't recall having to tell them --

A Thare was nothing spacific in thaere that says
that I have to contact them and let them know. It says
tEhat I have to pay for licenaes used.

Q Thank you.

MS. BRILLET: That is 41.
{Plaintiff's Exhibit No. 41

marked for identification.}

BY MS. BRILLET:
Q De you have Exhibit 41 before you?

Do you recognize this E-mail?
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A Yep. It's Sales@Netbula's response from John
¥Young.
0 Okay .
Would you please raad that first paragraph?
A {Reading)
| "Michael, the original
agreament covers Windews NT/9B/95

only, but we are going to honor the

| 85,086 price for 1,000 client
licenses for Windows 2003 server
this time.”

Q Okay.

Did StorageTek and Netbula agree that the year
2000 license was for NT, 2B and 957

MR, PULGRAM: Vague.

THE WITHNESS: Ara you talking for development
or distribution?

BY MS. BRILLET:

Q I'm sorry?

A, He said, "Vague."

Q Oh, okay.

A And I said are you talking about the
development license or the distribution license?

Q Eithar.

A The development licensea was specific to these

=
122

SARNOFF COURT REPORTERS AND LEGAL TECHNOLOGIES

877.955.3855 A0419



= W N

= th N

o

10
il
12
13
14
15
16
17
1B
19
20
21
22
23
24
25

A0420
MICHAEL MELNICK 09/19/07

platforma. The distribution license, thare was no

exclusions.

MS. BRILLET: Okay. 42.
{Plaintiff's Exhibit Ne. 42
marked for identification.)
BY MS. BRILLET:

o Take a moment to look at this E-mail, please. I
A Okay.
Q Qkay.

According to this E-mail, is Lisa Rady stating
that StorageTek might need to purchase a new SDK?
A That's what she's stating, yes.
Q Okay.
Who is Thomas Murray?

A Tem Murray is an engineering manager who

actually tocock over a lot of this when someone went on

medical leave. So he's an engineering manager,
basically.
Q Iz he =till with Sun?

A Yes, he is.
Q Who is Janet Rooney?

A Janet Rooney was the person who was the

program manager in engineering that went on medical
leave and subsegquently left, and Tom Murray took her

place.
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{(Whereupoen, the following
portion of the tranacript was
deemed confidential and bound

separately.)

——
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(Plaintiff'a Exhibit No. 44
marked for identificatien.)
BY MS. BRILLET:
Q Do you recognize this E-mail, Mr. Melnick?
Yez, T do.
Q Okay.

This is an E-mail where Netbula is asking
whether StorageTek uses RPC for server or client; is
that correct?

A That's what the first sentence says, ves,
€irst queation is.

MS. BRILLET: COkay. 45.

(Plaintiff's Exhibit Ne. 45
marked for identification.)
BY MS. BRILLET: |
Q Do you recognize these E~mails?
A Yes. |
Q What is the general substance of thigs E-mail? |
What's the subject?
A My take on that is it's a guestion on how the
RPC works from a client server side.
Q Okay.

I see on here from Terry Schmitt to you, it

says:

"We use both sides. We make
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REC calls from our application and
I depend on PowerRPC to do the work."
A That's what his reaponse was, ves.
MS. BRILLET: 46.
(Plaintiff's Exhibit No. 46

marked for identification.)

BY MS. BRILLET:

¢ I'm sorry, I have ancther question for 45.

A Ckay.

Q In the middle of the first page where it says,
"Mike" -- this is from Sales@Netbula to Mike Melnick.

It says:

"Mike, there arae two sidea in
RPC. An RPC sarver is an
application that runs the RPC
gerver loop to serve RPC calls and
RPC client is an application that
calls the functions on the server."
And you say: "We use both sides."
g0 you used the RFPC server and tha RPC —- at
that time, you used the RPC sarver and the RPC c¢lient?
MR. PULGRAM: Objection; mischaracterizes the

document, asgsumes facts not in avidence, and is without

foundation.
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L

BY ME. BRILLET:

Q

(o » B

Salesa@Netbula.com to Michael Melnick."

A
e

correctly

e ———————————

Qkay,
Do you feel I misread this decument?
Do I feel you misread the document?

Did I misspeak on this document?

He thinks so.
Okay . |

I'm looking at the decument. "“From

Okay .-
{Reading) |
"Mike, there are two sides in
RPC. &An RPC server is an
application that runs the RPC
server loop to serve RPC calls...."
Iz that correct?
That is --

MR. PULGRAM: Are you asking whether that

racites the document?
MS. BRILLET: Yes.

MR. PULGRAM: You may answear.

BY MS. BRILLET:

Q
A

Q

Is that what you see here in this E-mail?
That'a what I see herea, yes.

{Reading)
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"...and RPC client is an
application that calls the
functions on the server."
D¢ you saa that in this decument?
I do.
Q Ckay.
Do you seaa —-
Now, just akove that, there is from vou to
Terry Schmmitt on March 12th, says:
"Tarry: Here is their take on
the differences. Let me know where
we fall." Then it says, "MM."
And then Terry wrote to you:
"Wae use both sides. We make
RFC calls from our application and
depend on PowerRPC to do the worlk."
Doas ——
At this time, did StorageTek use the RPC
server and the RPC client?

MR. PULGRAM: No foundation.

THE WITNESS: I'm not aware specifically of

how that particular product works, so I do not know,
BY ME. BRILLET:
Q QCkay.

On the E-mail from Terry Schmitt, it says:

SARNOFF COURT REPORTERS AND LEGAL TECHNOLOGIES
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o —

"We use both sides."

So what did that mean?
MR. PULGRRM: Ne¢ foundation.
THE WITNESS: 1I'd have to understand what
Terry was talking about.
BY M3. BRILLET:
Q Well, I see the E-mail from Netbula says,
"There are two sides,” and it says the two sides ars the

RPC server and the RPC client, and then Terry Schmitt

says,; "We use both sidaes.”
Uh-huh.
Do you see that?

I do see that, yes.

0 ¥ 0 P

Let's go to 46.
And the E-mail string in the middle from

Thomaa Murray, sent March 15th, 2004 to Jeffrey

MoGonigle, cc'd to you, Michael Melnick, Thomas Murray,
Lisa Rady, and Russell Rennedy. The subject is:
"Libattach Update."
Whe is Jeffrey McGonigle?
A Jeffray McGonigle is the financial person in

engineering that has to approve all purchase

ragquisitions.
Q In thig E-mail, it says:
"We either need to increase
== - ———— e
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the Netbula license or put a stop
ship on the LibAttach product,
because we have shipped LibAttach
copies up to the limit of the
current Netbula license. Netbula
is embedded in our LibAttach
product

De you see that?

A I do.
Q And that's signed from Tom?
A Tt is.
Q And that refers to Thomas Murray?
A It does.
Q Okay.
What is the stop ship?
A What Tom was saying, Tom is making some

inferences here on something that he wasn't invelved in

and deoesn’'t know.

He had no idea what tha Netbula license read,
g0 for him to say that he had to put a stop ship on, |
what he was saying is he was telling finance, "We're r
going to have to stop shipping this preduct unless you
sign this thing." He was going to finance.

Because I had a piace of paper on my desk to

purchase thias praeduct and I had no accaunt number to do

136

SARNOFF CCURT REPORTERS AND LEGAL TECHNOLOGIES

877.955.3855 A0427



L ~3 & 0 N

w

1C
11
12
13
14
15
1lé
17
18
19
20
21
22
23
24

25

A0428
MICHAEL MELNICK 02119107

A

it with. So bhasically, he was saying, "You're holding

us up. Yon're holding up manufacturing and development,

because you are net getting Mike this information.™ |
So hae was basically =--

I'm going a little too fast, aren't I?

He was basically trying to light a fire under
tha finance paopla.
Q Is Tom McBonigle still with the company?

A That weuld be Jaff MeGonigle, and I do not

know if Jeff is stlill there or not.
Q Okay .
Is Thomas Murray still with Sun?
A b {-1-
MS. BRILLET: 47.
{(Plaintiff's Exhibit No. 47 |
marked for identification.)
BY MS. BRILLET:

Q Do you recognize this deocument?

A Tes.
Q Who is Carmel Gill-?
A Carmel Gill is -- was an attorney for
StoragaTek.
Where do you fea that?
Q In the header, first page.

A Oh, these are —- she works in legal for
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[;torageTek, or did work in legal.
Q Ckay.
Would you loock at the very bottem of the
third-to-the-last page where it says "Exhibit A"?
Do you see that page?
A I do.
Q Okay .

Would you read that last sentence?
The one in parentheses?
Q The one that's underlined.
A {Reading)
"I have to trust you on this,

ag I do not know if this changes

for the"” -- and I put a "for" thare
which shouldn't be there --
rplatform we will be wsing."
Q Again, this was underlined, so this is
something you added? 1

A It was —-- I was looking for clarification with

whoever it was on this particular one, whether it was

John or Don or whomever, ahout understanding what comes

in the SDK.
Q Okay .
A Becausa I didn't know specifically what came

in the SDK. It was listed at here and I asked Johmn to
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make sure that this was correct, basically, is what I
was asking.
Q Ckay .

So does this indicate that you intended the
agraement for new software for the new platform? Is
this for a new platform?

A This was to add platforms.
Q Qkay.

Which platforms?

A T+ was to —- what does it say? Should be
right there on the Front.

Yaah, thae ones that ara underlined. "Server
2003." T believe it also added ME, 2K, and XP, bacause
originally it was NT, 95 and 98.

Q Okay.
Can vou tuzn to the last page of this exhibit?
Exhibit C?
Yas, please.

Uh-huh.

o ¥ 0 P

Ckay.

Do you see where the changes are indicated =~

I don.

== in the right corner?

And do you see where there is an underline of

N |

$§5,0967
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S |

And do you see the line that goes from thare

to the right?

A

Q
A

Q

A
Q

with that?

A
Q

Q
a

| Q
A

the "H0"

I do.
What's in that commant Box?
It saye, "Deleted, 18,000."

Do you see where it says —— right under that,

the next line whare it says, "60 days"? Do you ses how

ia underlined?

"60 days after receipt," vas.

And do you see the comment that goes along

Yes.
What is that comment?
It says:

"Doleted: any one-time fae of
$800 for the right tco distribute up
to cne unit of ONC RPC server
runtime license for the supporting
pregrams 30"

Thank you.

And hkmeping in mind that this is net the £inal

I decument --

Okay.

~—- and there is limits te negotiaticn.
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MS. BRILLET: This is 48.
{Plaintiff's Exhibit No. 48

marked for identification.)

BY M28. BRILLET:

Q Do you recognize this document?
A So far.
Q I'1l give you a moment to look through it.
a Thank you.
Ckay.
Q Ckay.
Do you know who was suppoaed to be the
recipient of this fax?
A Someone named John that I was working with,
Q What's the last name l1listed on this document?
A The last —-
Q The last nameg? I
A Jahn Young, Y-0-U-N-G.
Q Okay. Thank you. Looked like "Yang.™
A No. Obviously, I have great handwriting.
Q Okay.
Please look at page 4, paragraph 7, where it
says: "Governing Law/Arbitration."
A Uh-huh.
L Q Would you read that first part of that
sentence?
L - — - —_
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A

You want me to just read the first part or the

whole paragraph?

Q
A

document,

A

> 0 ®» O B DO

Up to the comma.
{Reading) .
"Governing Law/Arbitration.
This agreement will be governed by
the laws of the State of
California."
Okay. Thank you.
And if you look towards the end of this
these last two pages?
The ezhibits?
Yes, please, last two pages of the exhibit.
Ch, you'ra talking about the purchase order?
fes.
Okay.
That'as a correct purchasea order?
Appears to be.
MS. BRILLET: Okay. 49.
(Plaintiff's Exhibit No. 49
marked for identificaticon.)

MR. EISEMAN: This i1s the one you said you

wera going to have Mr. Yue leave the room.

ME. BRILLET: Yas.

(Whareupon, Mr. Yue left the
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—

of this.

time.

confersnce room.) |

MR. PULGREM: So we are back in the AED part

MS. BRILLET: Well, I want yvou to locck at it

to make sure, because he had to make some changes last

MR. PUOLGRAM: Now, this is apprapriately AEO.

MS. BRILLET: Okay.
(Whereupon, the following
portion of the transceript was
deemed confidential and bound

separately.)
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Q
-3

Q

A

Q
A
Q
A

Q
request?

A

Sales@Netbula, October 26, 20047

as we checked later, we found that we hadn't gone

through the first 2,000 licenses until later inte 2004,

(Plaintiff's Exhibit No. 50

marked for identification).

BY M3. BRILLET:

Do you recognize this document?
Yea, I do.

Appears to be an E-mail from you to

To John, yea.
Did you zend this E-mail?
I did.

Weuld you pleasa read your E-mail®?

Says:

"I'1ll chack, but as it took
two years for me -- toock two years
to go through the first 1,000
licenses, I doubt we have gone
through the thousand we just

purchased in March, Give me a

couple of days toe pull it
together.™
Did StorageTek provide a report for this audit

We did not provide a report specifically, but
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Q Did you then provide a report?

A We provided a report for the firgt time that
John asked after that.

Q When was that?

A I don't recall the date, There were a number
of requests. I don't remember the specific dates for

those requests.

Q Do you recall a general time?

A No.

o] Do you think it would have been in January?
A of 20047

Q Tes.

A

Ceuld have been —-

Q Do you recall the year that you provided the

raport?
A 2005,
Q Was it the first half or second --
A Firat part of the year.
Q Okay.

S0 it was between January and June of 2005
that you prowvided it?
A It could have been.
Q That's the first half of the year.

A Yeah. Well, it could have bheen. Witheut

1

looking at the documents, I don't know speacifically when
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I sent those.
MS. BRILLET: 51.
(Plaintiff's Exhibit No. 51
marked for identification.)

BY MS. BRILLET:

o) Do you recognize this document? This is a
two=string E-mail betwasn Sales@Netbula and Michael
Melnick.

Did you send this E-mail dated June 1l6th, 2005
te Sales@Netbula?

A I did.

Q Would you pleasze reard this E-mail starting at
the second paragraph, "I'll check on..."?

A Certainly.

"I'll check on the usage as a
courtesy, as the agreement does not
obligate us to do so. That being
said, we do keep close watch on the
usage, so I shonld be able to get
it.v |
Q Continue, please. Would vou continue, please?

A Oh, I'm sorry.

"As far as SBun, it should be
completad by the aend of the summer.

As they have said, as they have
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just put the integration/transition
teams together, we will not have
that information for a while,
Asasuming I satick I think that the
acquisition will be z good thing.
The only thing that you and I may
have to do is to allow assignment
of the agreement to Sun. The
agreement calls for your approval.
I assume that you would =-" and it
says "sallow,” but it should be
"allow thias. If wyou did not, the
agreament will ba terminated."

Q Okay. Thank vyou.

Did StorageTek ask Netbula for aunthorization

to transfer the license to Sun?
A I think I answaraed that gquastion early on,
I'm not aware of that being done.
Q Farliexr, you tastified that you sent the
report and it was in 2005, you're not exactly aure when.
Ware there any repeorts before that 2005 repert

that you sent to Netbula?

¥\ I don't recall time frames for reports, quite
honastly.
Q Was that the firat report that you aent te
150
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-

Netbula®?

A First repart I sant was, I think, that -- when
we started the license disoussion issues that startad
this whole thing.

Q Approximately when was that?

A It was the summer cf 2005, I belieave.

¢ So that's after the reporxt that I asked vou

about. You said —--

Bafore, you said it was 2005, the first part

of the yoar, the first half, but the summer would have
bean closer to the second half,
So there was something befare the summertime?
A Not that I recall. I'm just saying - I'm
going to say that I don't honestly know when those
reports ware sent.
Q But how many reports did you send?
MR. PULGRAM: Vague as tc time.
THE WITNESS: As many as was requested.

BY MS. BRILLET:

Did you send any reports to Netbula in 20047
Not that T recall.
Did you send any reports to Netbula in 20037
Not that I recall.

Did you send any reports to Netbula in 20017

& 0 ¥ 0 P 0

There was . a.report that wa sent that was in
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‘itha E-mails, was via E-mail, the 170 units for the

REELSs.
Q Thank you.
MS. BRILLET: 52.
(Plaintiff's Exhibit Neo. 52
marked for identification.)
IBY MS. BRILLET:
Q Do you recognize this document? This is a
string of E-mails from June of 2005.
I A I do,
| Q Okay.

In the middle or just above the middle, there
iz an E-mail frxom you to Michael Abramovitz, Lisa Rady,
and Michael Williams --

A Uh-huh.
-=- Thomas Murray, cc to Holly Wagner,

Correct.

Would you read that first paragraph, please?

> 0 B O

{Reading)

"The numbaer that Holly has
provided and thought it may be low
causes quite a problem for you. Wa

have only made two purchases for

the rights to distribute a total of

2,000 licensas."
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o] Thank you.
Who is Michael Williams?
A Michael Williams became the manager of that

particular group.

Q Is hea still with Sun?
A I believe he is, yes.
Q Okay.

The E-mail at the bottom of the first page
from Helly Wagner to Michael Melnick, Michael
Abramovitz, Lisa Rady, and Michael Williams, the subject

iz "Netbula." It's from June 20th, 2005, and it says:

"The SAP query I ran thia |

morning shows 2,386 models shipped.

This number is low due to the fact
that the cuery does not have the
capability of pulling the client
feature quantities that were
released in November of last year."
Was this gquery aver corrected?
A We went back and locked at it and pulled the
query based on those 1191l product numbers and actually

went back on —-— like the ones that were unlimited, went

back to the custcmers for the Ewo that we sold to them

and verified what their counts were. So yas,.

Q Did you provide this infarmation to Netbula®?
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THE WITNESS: <Can I ask a question of you?

MR. PULGRAM: Ha's got a quastion about
privilege.

M5, BRILLET: Sure. Okay. We can go off
racord for a moment.

{(Discussion held off record.)

THE WITNESS: So the anawer to your question
is vyves, we did, in the contents of seattlement
discussionsa.

BY M5. BRILLET:

Q Did wvou say that you sold unlimited licenses,
two unlimited licenses?

A We had sold two product numbers that were
listed as unlimited licenses, and thoas are the oneas
that wa waent to and found out that there were actually
just the two, capped them at a certain amount, and added
those quantities inte that quantity or that amount that
was given.

Q What amount did you cap them at?

A The amount was —— I believe ik was 500. I'm
not exactly sure what that count was.

Q To whom were they sold?

A Parden me?

Q To whom were thoy sold?

A

I den't recall who the customers were. It was
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in that settlement agreement --
Q Okay.
A -— or that settlement discussion.
ME. BRILLET: 53.
{Plaintiff's Exhibit No. 53
marked for identification.)
BY M5. BRILLET:

Q Do you recognize this document?
A I sure do.
Q Okay .

These are E-mails between Sales@Netbula and

[ Michael Melnick, June 15th, 2005 and July 7th, 2005.
Would vou please'read the E-mail that you sent
to Sales@Netbula on July 7th, 20057
A Certainly.
"We would like to gat a quote
on having an unlimited distribution
madel. Is this available?
Tracking usage is beceming
burdensome and we want to ensure
that we continue to be in
compliance."
Q Thank you.
“Let me know. Thanks."

Q Were there other communications abount
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unlimited licensae with Netbula before the sending of
this E-mail®?
A No. This was done to try to fixr the problem
that we had, try to coma to soma middle ground.
Q Ckay.
MS. BRILLET: This ias 54.
{Plaintiff's Exhibit No. 54
marked for identification.)
BY MS3. BRILLET:
Q Do you recognize this string of E-mails
ketwean you and Sales@Netbula.com?

Betwean me and John, yes,

Q And the E-mail says: "To Salas@Netbula.gom"?
A Yas, it dces.
Q Okay .

There is an E-mail that you sent to
Sales@Netbula.com on July 1llth, 2005, and that's the one
that starts just below the middle of the page on the
firat page.

Okay.

Q Would youn read that first paragraph?
A (Reading) |
"John, I think you'll need to
peint that audit clause to me in

the agreement that was signed
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BY MS. BRILLET:

gsalling unlimited licenses?

selling —--

between the parties on 3/12/04 by

Don Yue and X. There is nothing in
the agreement that allows any kind
of audit, nor was there cone in the

previous agresmant. Wa would love

to pay you on a royalty basia -- a
royalty 'as we uge basis,' but when
this was requested, we wera
reminded that this was not your
model and that we must prepay."

Q Thank you. |

selling unlimited licenses?

Did you ever tell Netbula that you were ‘
MR. PULGRAM: Vague as to time.

Q In 2005, did you tell Netbula that you were

A I am not aware of that, no.

Q In 2004, did you tell Netbula that you were

gelling unlimited licensos?

A Not that I'm aware of, no.

0 In 2003, did you tel]l Netbula that you wera

a Not that I'm awarae of.

Q How akeut 20027
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] - ] - ]
1 A Wea didn't actually even introduce tha 2000 --
2 or the unlimited licenses until November of 2004 or 'S5,
3 I don't remember which year it was.
4 Q Okay.
5 Did you make Netbula aware that you were
6 I sellin§ the unlimited licenses?
7 A Not that I'm aware of, neo.
8 MS. BRILLET: 55,
9 (Plaintiff's Exhibit No. 55
10 marked for identification.)
11 BY MS. BRILLET:
12 Q Po you recognize this E-mail?
13 A tes.
14 Q Ckay.
15 Would you please read paragraph 3 in that
16 first page just above the half-point line?
17 A The one to me? So Number 3 of tha first
18 Eemail?
‘19 Q Yaz, wheres it says: 2004

20 Agreement—-Inconsistency...."
21 A (Reading)
22 "2004 Agreement --
23 Inconsistency in StorageTek's
24 reagponses -- we felt that we were
25 misled and were being taken

L _ _
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advantage of when signing the 2004
agrasment. We were told in 2002
the StorageTek product was
terminated and fewer than 200
licenses of the 1,000 were used
(with 800+ wasted), so when we were
contacted in 2004 about Netbula RPC
for Windows 2003, we were eager to
maka it up tc you by using the
original pricing, even though our
pricing model had been changed
since 2001. The prices were raised
and made clcser to the offerings of
ather vendors {our prices ara still
lower). In 2004, our price for
Netbula RPC was $3500 if purchased
in blocks of 100, or 18,000 if
purchased in blacks of 1,000,

Going forward, we would like to
redo an agreement based on our
current licensing and pricing
models. "

Thank you.

MS. BRILLET: 56,

(Plaintiff's Exhibit Wa. 56
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marked for identification.)
BY M3, BRILLET:
Q Do you recognize this document? These are a
string of E-mails.
R Yaz, I do recognize this.
Q Okay.

And the very middle of the firat page is an

E-mail from Michael Abramovitz, sent on July 27th, 2005
to Michael Malnick, Lisa Rady, David Schenck {sic),

Michael Williams, Holly Wagner, Jay Nakagawa, regarding

Nethkula.
Who is David -~ I mean, sorry, Donald Schenck?
A Donald Schenck was our program manadger.
Q Is he still with Sun?
A I believe he is.
Q Okay.

Who ieg Jay Nakagawa?
Marketing guy.
Q Is he still with Sun?
A Jay, I do not know if he is =still with Sun or
not,
Q Would you please read the content of that
E-mail?
A Cartainly.

"LibAttach 1.0 used the
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Distinct Portmapper. MHNetbula's

Portmapper has been in since 1.1.

Netbula was chosen at the time
because Distinct never called us
back regarding upgrading versions
and licensing and Netbula was
already in-house ag part of the
REELs project. The GA date for 1.1
was October 31, 2000. The GA date
for 1.2 was December 18th, 2003."

Q Further, pleasa.

B {Reading)

"The Distinet Portmapper in
theory sheould woxrk as well as
Netbula's. They charge §1,495 fox
a developer's license and 550 each
for runtime licenses."”

Q Thank you. Okay.

Now, would you please look at the

July 27th, 2005.
1 a QOkay.

Q Would you please read that E-mail?

A Certainly.

second-~to-the-last page. The bottem half, therea iz an

E-mail from you to Michael Williams and Lisa Rady on
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"

"Qkay. Now they are getting a

little testy. Did we ship any RPCs
an Windows platform? They want a
detailed royalty report, including
product names, platform
information, version of Windows

{(nmonth and year of deployment). I

think that they are thinking they
have us over a barrel. They claim

their new pricing is much higher

now, I will work that.™
Q Did you provide that detailed royalty report,
including all of this information from this E-mail?
A I did.
Q Okay.
When did you provide that one?
A I don't know what the day was. It was shortly
aftex this.
MS. BRILLET: Okay. 57.
(Plaintiff's Exhibit No. 57
marked for identification.)
BY MS. BRILLET:

Q Do you recognize that E-mail? Do you

recognize the E-mail atring?

A From the parts of it that I can actually read

is2
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and discern, ves.

Q Did you actually send these E-mails?
A This first one, definitely; the second one,
definitely.

Q Are there any that you did not send that have
your nanme on them?
MR. PULGRAM: Do you mean that have his name
shown as from?

MS. BRILLET: Yes.

THE WITMESS: Anything shown from me would
have been sent by me.
MS. BRILLET: Thank you.

MR. PULGRAM: I would note that there are

places that the E-mails are merged together and
difficult to decipher and difficult te determine who ox
what was sent by which person.

MS. BRILLET: Okay. But the question was
anything that said that it was from Michael Malnick waasa,
in fact, sent by Michael Melnick,

MR. PULGRAM: Right. But the prcbhlem is that
when you get desp into the document and it has
formatting problemsa, there will be placea that say
Melnick and you can't tell what it's about.

MS. BRILLET: Understood. This is the way

Defendants produced the decument, so...
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Okay. This is 58.

(Plaintiff's Exhibit No. 58
marked for identification.)
BY MS. BRILLET:

Q Do you recognize this string of E-mails? I'll
give you a moment to lock at them.

A Yes, but the same comment, because this is one
of those E-mails where some of the allegations that were
put in here by John I responded tc within his
allegation, and you can't tell the differance between
what I answered and what the actual statement was.

Q Qhkay.

My question was: Anything that stataes it was
sent from Michael Melnick, you sent it?

A That would bhe a correct statement, yes.

Q Thank you.

MR. PULGRAM: I think subject to that
qualification that he gave, so that we're clear.

MS. BRILLET: This document is exactly as
produced by Defendants. There were nco changes made to
it.

This i=s Exhibit 59.

(Plaintiff's Exhibit No. 59

marked for identification.)

SARNOFF COURT REFORTERS AND LEGAL TECHNOLOGIES
877.955.3855

164

A0452



ha

™ n e o

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
28

A0453
MECHAEL MELNICK 0s/19/07

|

BY MS, BRILLET:

Q Do you recogniza these documenta?
A I actually had never seen these before now,
but I was aware of them,
Q Ckay.
Can you tell from this letter how ——
There was an amount on here for an enclosed
check of $22,480. It's on the Ffirst page.
A That?
Q It's on tha first page, on the letter.
A Ckay.
Q The first sentenca?
A Uh-huh.

Q Can you tell from this letter how that amount

was determined?

A I know how it was determined. It was all part

cf the settlement discussions and the information that
we had put into that particular -- that letter was sent
previous to Don.

Can I tell you specifically how this number
came about?

Q Yes.

| A I don't have the specifics on it.

Q What can you t£all me abont how that number was

derived?

1eb
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A WHa came up -~

MR. PULGRAM: Asked and answered.

THE WITNESS: Pardon me?

MR. PULGRAM: 1I'm sorry, I said asked and
answered. If you have further teatimony, you can
provide it.

MS. BRILLET: Hwe indicataed that he did.

THE WITNESS: Okay.

We came up with tha infermation as far as what
actually had been shipped up to that point, to the time
we stopped using it, and subtracted out the numbar of
units that we had already paid for to come up with this
total number of 3,492 that was actually distributed, and
then basaed that on thae rate par the agreement that we
got for 4,492 copies, which is 4,496 per copy there.
That's how we came up with that,

BY MS. BRILLET:
Q Did Ms. DeCecco offer to purchase five
1000paks to make up for this 4,4927
A I'm not aware that she made any offer on that.
Q Is this number a true count, 4,49827
A That's my understanding.
Q Did StoerageTek prepay for the 4,492 licenses®?
A No, Fer the agreement, they didn't hava to

prepay for those.
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Q Par the agreement, how was payment supposed to

be made?

A The agreement was that we had to buy in blocks

of 1,000, but the distribution agreement says that wa'd
pay for what we use and that we'll provide a purchase
order once -- and it gets paid once we get invoiced.
MS. BRILLET: Okay. I think this is a goecd
time to stop for lunch.
MR. PULGRAM: Okay.
(Lunch recess taken at 12:03
p.m. - resumed at 1:06 p.m.)
BY MS. BRILLET:
Q Ckay.
Mr. Melnick, I will take you back, plaase, to
Exhibit Number 4. It's an E-mail of February 7th,
20006 --
A All right.
Q -= from you to Sales@Netbula,
Do you have tha E-malil that precveded this one
or the string that precaded this E-mail?
A Not that I'm aware of, no.
Q Was this part of a discussion over the
telephone and then you toek it to E-mail?
A You mean as far as talking to Netbula?

Q Right, abeut this particular issue.

e
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A I don't recall that I ever had a conversation
with Netbula on this. This was probably after the
original purchase requisition was laid on my desk from
the engineering folks tc start initiating discussion.

Q Ckay. Thank you.

And esarlier, you testified that StorageTek had
identified the Swedish Tax Board to Netbula.
Can you tell me when that was?

A I'm sorry, I testified what?

Q That StorageTek identified the Swedish Tax
Board to Netbula. I showed you a spreadsheet and I
asked you if you had identified the Swadish Tax Board to
Netbula, and you stated that you had.

A I think what I stated was that it was in the
accounting that was put together by Carmel Gill at one
peint in time. I think that's what I said.

Q Instead of going back -- okay.

Did you identify the Swedish Tax Board to
Netbula?
MR. PULGRAEM: Vague and ambigucus.
THE WITNESS: Within that document.
BY M3S. BRILLET:
e Yes, you did?
A Yes .

Q COkay.
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s —

And when was this?

I don't know what the date was.

v Ckay.

We discussed earlier about the prepaid
agreements and royalty agreements.

A Uh-huh,

Q And would you tall me the differences between
the two? How do you begin a prepaid agreement? How
doas that ~- just tell me from inceptien to end.

MR, PULGRAM: I'm going to cbject as an
incomplete hypothatical and as vague, ambigucus, and
overbroad.

THE WITNESS: Can you ask the queatiosn again?
BY ME. BRILLET:

Q Sure,

We had discussed prepaid agreemmsnts and
rovalty agreements with regards to one of the documents
in the exhibits, so I'm asking you: How does a prepaid
agresment work? How does StorageTek treat prepaid
agreements?

MR. PULGRAM: And I've got the same
objections.

THE WITNESS: StorageTek typically doesn't do
any prepaid agreements.

A prepaid agreement basically is you're going
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to pay for evervthing yvou'ra going to do up f£front and '
not do it on an ongoing basis.
That's -- in this particular case, what we did

was because we had to get started with the thousand

units, we paid for those thousand. But anund that, the
agreement for the distribution license is clear, is that ‘
you pay for what you have used.

8¢ for the first thousand, there was nothing
to pay for. 8So beyond that, you pay for what you use. |

BY ME. BRILLET:

Q S0 it was --

The first thousand was prepay and then
anything after that was just based upon whatever usage |
StoragaeTek had of the software?

MR. PULGRAM: Objection; mischaracterizes the
testimony.

BY MS. BRILLET:

Q Please correct my characterization.

A Well, it's not a trus prepay, in that it's --
you can call it a prepay because we paid fer them up
front, but that wasn't in the spirit of what we thought

we were doing with the distribution license itself,

Q What did you think you were doing with it?
A Other than the firgt thousand to get us going?

Q Yas .
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A That we were paving as wa usaed tham, just like
the agreement states.

Q And in what increments weare you making the
payments as you went? Was it on a monthly basis?

A No. We were told to go in and because of --
the model is to do 1,000 at a time, so when we go in and
as we use X amount, we geo in and, you know, then we
would buy a bleck cf 1,000.

Q Okay.

And how does StorageTek treat the royalty
agreementa®

MR. PULGRAM: Same objection; overbroad,
vagua, hypothetical.

THE WITNESS: What do you mean by "treat"?
BY MS. BRILLET:

Q When you enter into a royalty agreement, do
you have a specific modal of how you pay the royalties?
Do you pay them on an annual basis? Do you pay them
avery six months?

MR. PULGRAM: Vague, ambigmeus, overbroad.

Go ahead to the extent you can answer that
question.

TRE WITNESS: Yeah.

The process for StorageTek ies tc pay on a

quarterly basis for product used, and then the payments

[b_ = —
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were set up to pay 45 days after the end of sach
quarter. S¢ it was done on a quarterly basis.
BY M5. BRILLET:

Q Was a report given along with the payments
that are done quarterly?

A To the suppliex?

o Yas.

A I don't believe it was done to the supplier,
The reports were generated for rovalty accounting.

Q Okay.

So --

And in Netbnla's casa, if there was a royalty
agreement, would -- they would get a check evexy quarter
from StorageTek for the usage?

A If there was a royalty paymesnt in place, they
would have been 45 days after the end of each quarter.

o Would they also receive a report with that
check?

MR. PULGRAM: Objection; incomplete
hypothetical, assumes facts not in evidence.

BY MS. BRILLET:

Q Would they also receive a report with that
check?

A If it would have been set up that way, they

could hava gotten a report with their check.
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—
Q Do you have a boilerplate rovalty agreement
for your clients -- I'm sorry -- for the suppliers?
A StoragaTek did, yes.
Q Ckay.

Did you have a rovalty agreesment with Netbula?

A A royalty agreement? A StorageTek royalty
agreement? {

Q Yes.

A No. We used his paper, license terms.

Sc to elarify that, if you lock at the
distribution piece itself, the inference there that we

saw was that we're paying on a royalty-type bLasis |

because after the thousand, we were paying for what we
usad. But wa did not use StorageTek's papar, no.

Q How do you normally set up a royalty
agreement?

A Within a larger =--

MR. PULGRAM: Vague and ambiguous.
THE WITNESS: Within a larger distribution ‘
agreement .
BY MS. BRILLET:
Q Is it always individually negotiated?

A Well, the actual terms for the royalty

payments and the structure and process are within the
overall -- what we would call a distributicn agreement. H
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Okay.

¥ou have already Exhibit 607
And 61, yes, I do.

Okay.

60 was a documeant that Defendants produced

earlier today in this deposition, and Exhibit 60 has

"James Phan" in the upper left-hand cozrner.

©

pacple in

Do you see that?

I do.

Whe is James Phan?

I have no idea.
(Plaintiff's Eisxhibit No., 60
marked for identification.)

THE WITNESS: MNor could I name any of these

the "To" line,

BY M&. BRILLET:

Q

You don't recognize any of the names in the

"Ta" lina?

A
Q

that nams.

Just a8 few, but mest of them I do not.
Okay.

Well, I see Anton Vatcky, but you recognize

Benjamin Shern, do you know who that is?
No.

Bridget Schmitt?

SARNOFF COURT REPORTERS AND LEGAL TECHNOLOGIES
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No.
Chris Groves?
No.
Daniael Spratit?
No.
David Lupe?
No.
G.M. Bouricius?
No.
No?
No,
Jack Miller?
No.
Janat PFatching?
No.
Jess Gypin?
No.
Kenneth Yanke?
YTes,
Who is Kenneth Yanke?
Ha was a support perscn.
Iz Kenneth Yanke still with 3Sun®?
That, I do not know. |
Lori Richards?
No.

-
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Louigse Richardson?
No.

Faul Arnold?

No.

Richard McCutchen?
No.

Salvemarie Reyeas?
No.

Scott Thurston?
No.

Vaughn Boward?

From the E-mails, I know of Vaughn.

Qkay. I believe we talked about that person.

Right.

Dan Shern?

I think that’'s Benjamin Shern, same as above.

I don't knew what he wasg --

Q
Dan E.

0 ¥ 0O ¥ O P

There is a Benjamin Shern and then therefs a

Shern.

I'm sorry. No, I don't know.
Lannis Fason?

No.

And we went ovar Janet Bridgeas?
Right,

Chkay.
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document that was produced today at this deposition.

BY MS. BRILLET:

Q

uppar right-hand corner?

Co TR o B

——

Look at Exhibit 61, and that's another

{Plaintiff’'s Exhibit No. &1

marked for identification.)

It's "Storage Technology Corporation" in the

That is corract.

Do you recognize thisz document?

I have looked at it today, yes.

Okay.

And would you look over this document and tell

me what it is®

A

It looks like a master agreement for the sale

of product -- what does it read here? =-=- StorageTek

products and servieas and software to a customer.

Q
A

Q
A

Q

contrace?
A
Q

And which customer is that?

From hera, it says, "Darden Restaurants."
Wauld you laok at the last page®?

Okay.

Darden restaurants is a customar for this

Apparently .
Okay.

I'm sorry. Back on €61, in the subject, I know
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you did not participate in this E-mail, but do you know

what "RBNT2"

is?

a Back on 607

Q Yes,
Undaer the attachment for that E-mail, it says,
"85T Support Process for RBNT 2. "

I'm sorry, back on 60.

A NT 2.5.

Q What iz "SST"?

A Let me see if it's defined anywhere in haera

and I'll tell you.

I think -~ I can honestly say I do not khow.

It's support related.

Q Ckay.

Do you know what "RB" is? I guess it's "RBENT
2.5." Do vou know what that is?
A Ma,

MS.

Mr. Melnicvk.

THE WITNESS:

MS,

I don't know what YRB" is.

BRILLET:

BRILLET:

questions for him.

MR.

MR.

PULGRAM :
EISEMAN:
BRILLET:
PULGRAM:

A0466
MICHAEL MELNICK 09/19/07

——

Thank you for your time,

Thank you.

I'm done unless you have further

I do not have qguastions.
Nor deo I.

All right. Thank you.

Ckay.
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{(Deposition session concluded at

1:18 p.m.)
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I, MICHAEL MELNICK, do hereby declare under penalty cof

perjury that I have read the foregeing transcript; that

I have made any corrections as appear ncted, in ink,
initialed by mea; that my testimony as contained herein,
as corrected, is true and correct.

EXECUTED this day of , 2007, at

] -

(city) {Stata)

MICHAEL MELNICK
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I, the undersigned, a Certified Shorthand

Raporter of the State of California, do hereby certify:

| That the foregoing proceedings were taken
kefore ma at the time and place herein set forth; that
any witnasses in the foregoing procesdings, prior to
testifying, were duly sworn; that a record of tha
Proceedings wags made by me using machine sherthand
which was thereafter transcribed under my direction;
that the foregoing transcript is a true record of the
testimony given.

Further, that if the foregoing partains tao

the original transcript of a depesition in a Federal !
Casa, hefore completion of the proceedings, review of

the transcript [ X] was [ ] was not requested.

I further certify I am neither financially “
interested in the action nor a relative or amployee
|of any attorney or party to this action. I

IN WITNESS WHEREOF, I have this date

subscribed my name.

OCT 93 z007
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